











prove	 a	 useful	 tool	 in	 the	 claim	 of	 the	 ‘displaced’	 and	 ‘excluded’	 not	 to	 be	 overlooked.	
Commons	have	further	potential	as	a	sustainable	economic	model,	specifically,	the	sharing	of	
resources	by	communities.	This	paper	looks	at	how	holding	property	and	resources	in	common	
could	 prove	 far	 more	 sustainable,	 moving	 away	 from	 the	 concept	 of	 the	 ‘tragedy	 of	 the	
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A	generic	definition	of	commons	 is	almost	 impossible	 to	 formulate,	because	
the	shared	 interests	and	values	 that	produce	 (legally	determined)	commons	
are	 themselves	 in	 constant	 flux,	 producing	 fluid	 and	 often	 unpredictable	
groupings	and	initiatives	across	industries,	historical	public	places	and	cultural	
identities.2	






are	 being	 developed,	 urbanised,	 and	 privatised,	 excluding	 communities.	 Jane	 Holder	 and	
Tatiana	Flessas	argue	for	the	necessity	of	the	commons,	stating	that	‘in	a	world	in	which	global	
warming,	 identity	 politics,	 religious	 conflict	 and	 political	 differences	 all	 contribute	 to	 the	












served	 as	 recognition	 of	 the	 public	 importance	 of	 specific	 privately	 owned	 open	 spaces.7	
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Through	it,	the	government	tried	to	regularise	the	definitions	of	common	land	and	establish	














of	 the	 use	 of	 commons,	 particularly	 as	 a	 tool	 for	 local	 groups	 and	 campaigners.	 A	
development	site	near	 the	town	centre	of	Washington	 in	Tyne	and	Wear	was	held	by	the	
House	of	Lords	to	legitimately	be	registered	as	a	village	green.	Lord	Walker	highlighted	the	
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not	necessarily	have	to	be	a	traditional	‘green’,	but	this	could	have	implications	in	urbanised	






given	 a	 period	 to	 raise	 the	 funds	 themselves	 to	 purchase	 it.	 The	 intention	 is	 to	 aid	 local	
communities	in	saving	sites	of	 local	 importance.	The	fact	that	the	skate	park	was	awarded	
ACV	status	highlights	the	broadening	nature	of	commons;	it	confirms	that	even	a	concrete	
area	 can	 potentially	 be	 as	much	 a	 community	 ‘common’	 as	 traditional	 green	 spaces.	 The	
group	 also	 attempted	 to	 register	 the	 Undercroft	 as	 a	 TVG.	 However,	 this	 has	 become	
increasingly	more	difficult	with	the	passing	of	The	Growth	and	Infrastructure	Act	2013	which	
tightened	the	rules	on	town	and	village	green	designations.	Campaign	group	Long	Live	South	




On	 the	 final	 day	 of	 the	 hearing,	 Justice	 Lang	 adjourned	 the	 hearing	 and	 made	 a	 formal	
invitation	to	the	Government	to	participate	in	the	proceedings,	inviting	them	to	clarify	their	
position	 on	 a	 number	 of	 issues	 raised	 during	 the	 hearing,	 namely	 its	 view	 on	 the	
interpretation	of	the	restrictions	on	village	green	registration	contained	in	the	Growth	and	
Infrastructure	Act	2013.	However,	at	the	beginning	of	September	2014,	an	agreement	was	
reached	 outside	 of	 court	 securing	 the	 future	 safety	 of	 the	 Southbank	 area	 for	 the	
skateboarders.	As	a	result,	Long	Live	South	Bank	have	withdrawn	their	legal	actions	and	the	
Government	are	no	longer	required	to	offer	clarifications	on	the	Growth	and	Infrastructure	
Act	 2013.	 Whilst	 a	 victory	 for	 the	 campaign	 group,	 this	 result	 means	 that	 a	 sense	 of	
uncertainty	still	prevails	regarding	the	scope	of	TVG	designations	in	more	urban	areas.	
	 This	case	highlights	the	 importance	of	 local	areas	of	cultural	and	social	 importance	
and	 interest,	 and	 why	 the	 concept	 of	 commons	 is	 relevant	 in	 the	 reclaiming	 of	 space,	
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communality,	and	resources.	In	an	increasingly	urban	environment,	the	concept	of	commons	
needs	to	expand	and	be	more	flexible	in	order	for	the	value	of	common	land	as	a	community	
resource	 to	 be	 recognised.	 Indeed,	 in	 a	 2001	 case,	 the	 House	 of	 Lords	 highlighted	 the	
importance	of	the	commons:	

















	 Nicholas	 Blomley	 explores	 the	 idea	 of	 the	 ‘urban	 common’	 using	 Vancouver’s	
Downtown	 Eastside	 as	 a	 case	 study.21	He	 highlights	 the	 issues	 of	 ‘gentrification’,	 and	 the	
‘unchecked	displacement	of	the	poor’.22	There	are	many	examples	across	the	world	where	
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either	state	or	private	power	is	used	to	exclude;	this	is	a	central	theme	in	private	property.	
The	 concept	 of	 commons	 could	 prove	 a	 useful	 tool	 in	 the	 claim	 of	 the	 ‘displaced’	 and	
‘excluded’	not	to	be	excluded.	These	claims	are	a	collective	and	turning	a	collective	interest	
into	an	 individualised,	private	one	can	 threaten	 the	 survival	of	 the	 community.	Dana	Cuff	
argues	 that	 contemporary	development	disputes	 ‘often	pit	 the	developer-owner’s	 private	













intricate,	 shifting	 combinations.	 The	 concept	 of	 community,	 if	 it	 is	 to	 be	
meaningful	 in	contemporary	conditions,	 is	thus	complex.	 It	has	nothing	 in	








where	 the	 concept	 of	 commons	 is	 valuable:	 the	 sharing	 by	 communities	 of	 resources	 in	












communities	 have	 ‘relied	 on	 institutions	 resembling	 neither	 the	 state	 nor	 the	market	 to	




the	 benefits	 of	 ‘local	 common	 pool	 resource	 management’ 29 	through	 common	 property	






identified	 eight	 design	 principles	 of	 stable	 local	 common	 pool	 resource	 management,	
influential	 in	 analysing	 how	 commons	 can	 be	 governed	 sustainably	 and	 equitably	 in	 a	
community.	Her	principles	are	as	follows:	
1. Well-defined	boundaries	




both	 appropriation	 and	 provision	 rules	 conform	 in	 some	 way	 to	 local	 conditions.	 And	
secondly,	congruence	exists	between	appropriation	and	provision	rules.30	
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3. Collective-choice	arrangements	

























	 KENT	STUDENT	LAW	REVIEW					VOLUME	2	2015	 	 9 















legal	phenomenon,	 centred	around	how	people	 relate	 to	 land	 (and	other	
common	resources)	in	ways	other	than	through	private	property	ownership,	






























between	 the	 interests	 of	 private	 and	 public	 entities,	 undermining	 the	 collective	 interests	 of	 a	
community.	The	full	judgment	provides	further	discussion	of	many	of	the	issues	raised	here.	
                                                
35	ibid	103.	
